MEDIATION/ARBITRATION AGREEMENT 


THIS AGREEMENT  (“Agreement”) is made as of this ______ day of _______ , 200__ , by and between [names of counsel for the parties], referred to as the (“Attorneys”).   Attorneys ___________ and ____________ are individually and collectively referred to as the “Disputants”.

1. Disputes.  The disputes relate to the [Estate of  _______] filed in the Los Angeles Superior Court, Case No.____________ (the “Action”).  The disputes are as to the following issues relating to the Action: (1)___________________(2)_____________3)____________ (collectively the “Disputes”).

2. Covenant to Mediate.     We, the undersigned Disputants, do hereby agree and covenant to submit all disputes, controversies, differences, claims or demands of any kind relating to or arising out of the Disputes to a two-step dispute resolution process administered by AAMS.  This two-step process shall begin with mediation before the Honorable__________, or such other retired judge, justice or such neutral from the AAMS panel (the “Mediator”) followed, if necessary, by binding arbitration by the Mediator, acting as an arbitrator, of any unresolved issues concerning the Disputes. 

3. Enforcement.     Failure of any party to participate in this mediation/arbitration process, or to designate a mediator/arbitrator will not operate to delay or prevent this mediation/arbitration process.  The parties hereby agree that the mediation provisions of this Agreement may be enforced by petition to any court of general jurisdiction for the appointment of a mediator in the same manner as a petition for the appointment of an arbitrator. The parties further agree that the court may award attorneys’ fees and costs to the prevailing party in any proceeding to enforce this Agreement. 

4. Hearings-Scheduling/Parties Present.     The parties have designated __________, 200_ [date] at 10:00 a.m. for the initial hearing with the Mediator, but no later than thirty (30) days after the date the Mediator is selected.  The parties understand and agree that, besides counsel, a representative from each side with full settlement authority will be present at all mediation conferences unless excused by the Mediator.  In addition, each party may bring additional persons as needed to respond to questions, contribute information and participate in the negotiations.  The number of additional parties may be agreed upon in advance with the assistance and advice of the mediator. 

5. Discovery.     In the event any party has substantial need for information in the possession of another party to prepare for the mediation conference(s), the parties shall attempt in good faith to agree upon procedures for the expeditious exchange of information, with the assistance of the Mediator, if required. 

6. Position Papers.    No later than fifteen (15) days before the first scheduled mediation session, each party shall deliver to the Mediator, with service of copies upon all parties, a concise written summary of its position, together with any appropriate documents, views, and a proposed solution to the matters in controversy. 

7. Fees and Costs.     Disputants agree that  [Counsel for parties] shall pay to AAMS all the fees and costs of the mediation.   
8. Applicable Statutes/Confidentiality.    All statements made and information disclosed during the course of the mediation, including but not limited to statements made by the mediator, the parties, their attorneys, and other representatives and witnesses, are confidential mediation and settlement discussions, which shall remain confidential within the meaning of the California Evidence Code.   The parties further agree that they will not seek, nor allow another to seek to compel the mediator, arbitrator, and/or any person of AAMS to disclose any such confidential information in any proceedings, or in discovery, or otherwise.   

9. Termination of Mediation Process.     The mediation process shall continue until the matter is resolved, or the Mediator makes a good faith finding that all settlement possibilities have been exhausted and there is no possibility of resolution through mediation. 

10. Arbitration.     In the event that there are any remaining disputes among the parties after completion of the mediation process set forth above, then all remaining unresolved controversies or claims of any nature whatsoever arising out of or connected with any of the Disputes identified in this Agreement, shall be decided by submission to final and binding arbitration by the Mediator, acting as an arbitrator, which arbitration shall be administered by AAMS.  Judgment upon the arbitration award may be entered in any court having jurisdiction thereof.  The arbitration proceeding shall commence immediately after the conclusion of the mediation process and shall continue until completed.

11. Counterparts.     This agreement may be executed in counterparts, each of which shall be deemed an original, all of which together shall constitute one and the same document and shall be considered the Agreement.

12. Applicable Law.    This Agreement has been entered into the state of California and its validity, construction, interpretation and legal effect shall be governed by the laws of the state of California applicable to contracts entered into and performed entirely within the state of California. 

13. Attorneys’ Fees/Costs:  In the event any party breaches this agreement, such party shall be liable for, and shall indemnify the other parties and the mediator, arbitrator, and/or any person of AAMS, for all costs, expenses and fees, including attorneys’ fees, incurred as a result of such breach, which shall also include the value of any party’s time to represent him, her or it, incurred as a result of such breach.
_________________________

                                    Disputant

____________________________

                                                Disputant

